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The Restrained Application of the Share Forfeiture Rule

Abstract  As a prominent institutional highlight of the current Company Law the rule
on forfeiture of shares has drawn high expectations from both legal theorists and practitioners.
Nevertheless owing to objective constraints such as limited applicability scenarios and difficul—-
ties in disposing of forfeited equity this rule needs to be applied with a certain degree of modes—
ty to prevent it from unduly infringing upon the rights of the forfeited shareholder or falling into
an intractable disposal quagmire. Under the Company Law measures for addressing shareholde—
rs’ overdue capital contributions include amending the articles of association to extend the con—
tribution period litigation for recovery and restricting shareholders’ rights among other op—
tions. Among these the declaration of forfeiture should be positioned as “the last necessary re—
sort”  given its excessively severe liability consequences and significant impact on the internal
legal relationships of the corporate entity. The rule on forfeiture of shares is jurisprudentially un—
derpinned by two principal theories  “special rescission of contract” and “corporal punish—
ment”. The former adopts a contract law approach emphasizing balance among the interests of
the company creditors and the forfeited shareholder; the latter follows an organizational law
path focusing on capital maintenance and creditor protection. Against the backdrop of the cur—
rent macroeconomic growth transition period the jurisprudential foundation and interpretive log—
ic of this rule should be explored more from the perspective of “special rescission of contract”
under contract law than from that of “corporal punishment” under organizational law. At the op—
erational and application level first the scope of application of the rule should be clearly de—
limited expressly excluding cases where the actual value of non-monetary capital contributions
is significantly lower than the subscribed amount as well as cases of capital withdrawal. Sec—
ond the forfeiture procedure should be flexibly optimized through judicial interpretation or au—
tonomous design in the articles of association such as incorporating a negotiation mechanism for
alternative solutions into the grace period thereby converting the grace period into a “grace pe—
riod plus negotiation period” or introducing a risk assessment report mechanism for forfeiture
into the board” s resolution on forfeiture. Finally in selecting disposal options for forfeited equi-
ty priority should be given to capital reduction. With respect to the allocation of liability the
demand for capital maintenance should be moderately relaxed provided that forfeiture does not
prejudice the interests of creditors so as to proportionally mitigate the liability exposure of the
forfeited shareholder and other relevant parties. Through the above measures a dynamic bal-
ance among the adequacy of corporate capital the protection of creditors’ interests and the

safeguarding of the rights and interests of forfeited shareholders can ultimately be achieved.
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