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(REHRE xIAHA)

Abstract: The shareholder forfeiture system, characterized by an exceptionally intricate normative structure and
its profound impact on the interests of various parties, has generated extensive interpretive controversies concerning
its scope of application, decision—making mechanism, and subsequent liabilities. These controversies have significantly
increased the complexity of board decision—making and exposed directors to substantial ex post liability risks. At its
foundation, the shareholder forfeiture rule rests on three values: safeguarding the interests of the company, respecting
business judgment, and achieving corrective justice. Accordingly, since a forfeiture resolution is fundamentally intended
to protect the interests of the company, the board of directors should be permitted to extend the regime by analogy
to circumstances in which a shareholder fails to make a capital contribution when due after the obligation has been
accelerated, as well as to other comparable defects in capital contributions. In the decision—making process, the board
of directors should enjoy discretion in determining whether to initiate forfeiture proceedings, determine the grace period
for capital contributions, decide whether to adopt a forfeiture resolution, and fix the timing for issuing the forfeiture
notice. In the absence of conflicts of interest, the board’ s business judgment should be respected, with corporate
interests as the core, fiduciary duties as the safeguard, and due process as the procedural safeguard. The board
has independent authority to dispose of forfeited equity interests, where a capital reduction is involved, however, a
resolution of the shareholders’” meeting is required. The accountability of directors in connection with shareholder
forfeiture should be assessed within the foregoing framework and confined to directors’ liability to the company,
unless the exceptional requirements for directors’ liability to third parties are satisfied.

Keywords: shareholder forfeiture, grounds for forfeiture, forfeiture resolution, directors’ liability, business

judgment
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