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the family, which nonetheless violates the principle of legality. Beneath this issue lies the problem of legisla-
tive unconstitutionality, manifested in two aspects: insufficient protection and unequal protection. Both “pro-
tecting the family” and “protecting women” are state obligations stipulated in the Constitution. They are often
mistakenly perceived as conflicting, but in essence, they constitute a concurrence of fundamental rights.
Therefore, in accordance with the Constitution, criminal law should establish a progressive structure to cover
both intra-family and extra-family abuse.

Key Words Abuse; Family Members; State Protection Obligations; Principle of Equality; Concur-
rence of Fundamental Rights

Liu Zhixin, Ph.D. in Law, Associate Professor of University of Chinese Academy of Social Sciences; In-

stitute of Law, Chinese Academy of Social Sciences.

Evaluative Legal Methodology of Anti-Unfair Competition Law XIE Xiaoyao + 73 -

For a long time, conceptual jurisprudence has dominated the drafting, adjudication and academic study
of the Anti-Unfair Competition Law. A shift in legal methodology is therefore needed toward an evaluative ju-
risprudence that is oriented by the purpose of each norm and grounded in substantive value judgments. The
Anti-Unfair Competition Law is a branch of the Law of Tort. The inherent logic of market competition makes
it, in its normative character, an evaluative regime. This is evident in several respects: the objective clause
and the general clause of the law play a central role in application; most of its concepts are “typological”;
and the law depends on evaluative application through analogy. Evaluative regime entails that without evalua-
tion there can be no application of the law; the meaning of the law is realized only through evaluation. Evalu-
ation is a dialogic procedural process: without deliberation there is no evaluation, and the falsification of neg-
ative evaluations is of decisive importance. The Anti-Unfair Competition Law should introduce a plurality of
evaluative factors, uncover and articulate the meaning of the law through holistic evaluation, and on that ba-
sis strike a balance among competing interests.

Key Words Anti-Unfair Competition Law; Evaluation Regime; Evaluative Jurisprudence; Methodolo-
gy; Evaluation Methods

Xie Xiaoyao, Ph.D. in Law, Professor of Sun Yat-Sen University Law School.

Allocation of Liability in Transfer of Shares with Uncalled Capital Contributions ZHU Hu - 89 -
In the transfer of shares with uncalled capital contributions, the obligation to contribute capital transfers
automatically to the transferee with the shares. Given capital maintenance and the mandatory nature of organi-
zational law regarding capital contribution obligations, the transferor is not absolved of liability by transferring
the shares, which is the approach more justified than requiring company consent for share transfers. The rati-
onale of risk control establishes the legitimacy and institutional benefits of imposing liability on transferors.
This rationale also dictates that such liability should be supplementary rather than joint and several. This
framework reconciles capital maintenance with freedom of share transfer. Neither the transferor’s bad faith nor
the reliance of company creditors constitutes the basis for supplementary liability. These factors are immaterial
in application. The transferor’s supplementary liability implies that the transferor enjoys a defense of prior ex-
ecution against the transferee, the specific issues of which may be resolved by reference to the rules gover-
ning the defenses available to a general guarantor. The transferor also has the right of recourse. In cases of
multiple successive transfers, all prior transferors bear supplementary liability in reverse chronological order

based on the same rationale of risk control.
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Systematic Explanation and Application of Rules on Legal Consequences of

Invalidity of Guarantee Contracts;: Focusing on the Provisions of

Article 17 of the Interpretation of the Guarantee System LIU Mujin - 105 -

According to the relevant provisions of the Civil Code, Article 17 of the Interpretation of the Guarantee
System sets forth an innovative and comprehensive provision on the conditions of the guarantor’s responsibili-
ty, the nature and scope of the responsibility under the circumstances of the subordinate invalidity of the
guarantee contract, and the invalidity of the guarantee contract itself. However, there remain many doubtful
issues to be discussed and clarified. Supplementary liability of the guarantor at fault has the homogeneity with
the first execution of the right of defense so that the provisions of the latter can apply to the former; it should
be permissible to appropriately exceed the upper limit of the guarantor’s liability proportion when its degree of
fault is significantly greater than that of the creditor, whereas in the case of a limited guarantee, the
guarantor’s liability proportion should be correspondingly reduced. If both the main contract and the guarantee
contract are invalid, the rule of subordinate invalidity of the guarantee contract should be applied; where sev-
eral guarantee contracts in a joint guarantee are invalid, the proportions of the guarantors’ compensation lia-
bilities shall not be cumulatively added, and, within an overall limitation, individual variations are permissi-
ble, while the form of liability among the guarantors remains unchanged. The application of rules on legal
consequences of invalidity of guarantee contracts are subject to special cases in independent guarantees,
guarantees of listed companies, guarantee contracts of an integral nature, and counter-guarantees and re-
guarantees; may be applicable, applicable by reference, or inapplicable in an atypical guarantee contract;
and, may be applicable by reference or inapplicable if there is an effectiveness defect other than invalidity in
the main contract or the guarantee contract.

Key Words Guarantee Contract; Defective Validity; Supplementary Liability; Atypical Guarantee

Liu Mujin, Ph.D. in Law, Lecturer of College of Comparative Law of China University of Political Sci-
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Judicial Determination of Types of Implicated Relationships

—Based on Typification Analysis of Judicial Documents WANG Yangiang + 118 -

The typification analysis of judicial documents about implicated offense is aimed at discovering the types
of implicated relationships in judicial practice. Implicated offense involved multiple charges and a wide
range. The phenomenon of confusion between implicated offense and other forms of crime’s number (especial-
ly imaginative competition) was relatively common. Judicial interpretation remained an important measure to
quell disputes over implicated offense. The type of “means-purpose relationships” accounted for the over-
whelming majority, while the type of “cause-result relationships” was rare, which might be due to the misrea-
ding of traditional classification. In terms of specific types, there are not only traditional “type of pure impli-
cated relationship”, but also “type of mixed implicated relationship”, and even “type of impure implicated
relationship”. The existence of different types of implicated relationships indicated that implicated offense has
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