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Reflection and Improvement of Mutual Guarantee between Parent and

Subsidiary from the Perspective of the New Company Law
LIU Junhai
(Law School, Renmin University of China, Beijing 100872, China)

Abstract: In order to promote the advantages and eliminate the disadvantages, the parent and subsidiary shall comply with
the pre-authorization procedure of corporate guarantee stipulated in Article 15 of the new Company Law during mutual
guarantee. This provision is a validity provision. If the legal representative signs the guarantee contract beyond his authority,
neither the act of ulira vires representation nor the guarantee contract will take effect on the company. The current Interpretation
of the Guarantee System only allows two exceptions: first, the unlisted parent company guarantees a one-person company;
second, a one-person company guarantees the parent company. It is recommended to facilitate the parent company to guarantee
the subsidiary and restrict the subsidiary from guaranteeing the parent company. The external guarantee resolution system
resonates with the related party transaction system at the same frequency. Mutual guarantee between parent and subsidiary
companies should ensure rigorous procedures, transparent information, and fair consideration. In the event of a conflict between
the statutory simple majority rule for the resolution of the shareholders’ meeting and the rule of the autonomous absolute majority
decision, the latter shall prevail. The parent and subsidiary should ask for a counter-guarantee before mutual guarantee, so as
to consolidate the right of recourse in advance. It is suggested that the diversified relief toolbox should be enriched from the
dimensions of company law, securities law, contract law, tort law and criminal law.

Key words: parent company; external guarantees; pre-authorization of the company; norms of validity; exceptional

exemptions
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