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Abstract: There are many types of preemptive right in our country$ private law system and the
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preemptive right of new shares in the company law is one of them. At present there
are many discussions on the preemptive right in the process of equity transfer and
the preemptive right system in the issue of new shares has not attracted the due
attention of the academic world. In the company$ practice the preemptive right to
purchase new shares is often infringed by the controlling shareholder. However the
current law lacks clear and explicit legal liability regulations for infringements which
easily leads to confusion in judicial trials. From the perspective of the damage
compensation mechanism the definition of the nature of the pre-emptive right should
be defined from the perspective of the content of rights as the self-interest right under
equity. In its essence it should be obligatory right rather than a real right and it
should be right of claim rather than the right of formation. The types of damages
claimed by the preemptive right holder can be divided into the companys liability for
breach of contract and the controlling shareholders tort liability. Among them the
controlling shareholders tort liability should be the main form and its liability basis
comes from the violation of the fiduciary duty. The scope of damages claimed by
priority parties can be divided into economic losses caused by loss of control and
property losses caused by the rise or fall in the price of new shares.
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@
@,
(2)
@ Re Thundercrest Ltd. 1995 1B.C.L.C.117.
(©) 562(5) the period must be a period of at least 14 days beginning:

(a) in the case of an offer made in hard copy form with the date on which the offer is sent or supplied;
( b) in the case of an offer made in electronic form with the date on which the offer is sent;

(¢) in the case of an offer made by publication in the Gazette with the date of publication.
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Southern Pacific Co. v. Boger ® Brandeis
( fiduciary relation)
o Ultraframe ( UK) Ltd v. Fielding & Ors®@

( constructive trust)

( fiduciary relation)

o

( legitimate business purpose) @ >

@ Southern Pacific Co. v. Boger 250 U.S. 483 487-488 (1919) . The majority has the right to control; but
when it does so it occupies a fiduciary relation toward the minority as much so as the corporation itself or its
officers and directors. If through that control a sale of the corporate property is made and the property acquired
by the majority the minority may not be excluded from a fair participation in the fruits of the sale.

@ Ultraframe ( UK) Ltd v. Fielding & Ors 2005 EWHC 1638 ( Ch) (2005) .

@ Donahue v. Rodd Electrotype Co 328 N. E. 2d 505.
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2006 o 563
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@ Article 563: Liability of company and officers in case of contravention The company and every officer of it who
knowingly authorised or permitted the contravention are jointly and severally liable to compensate any person
to whom an offer should have been made in accordance with those provisions for any loss damage costs or

expenses which the person has sustained or incurred by reason of the contravention.
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