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Between own and use: institutional logic for goodwill protection: Centered on a series of

disputes between Guangzhou Pharmaceutical Group and Jiaduobao Company

Abstract: The essence of the series of lawsuits between Guangzhou Pharmaceutical Group
and Jiaduobao Company on the "Wang Lo Kat" trademark and red can packaging is the fight for
goodwill. The systemic logic of the protection of goodwill has surpassed individual cases and has
general legal significance. As a scarce cultural asset, the formation of goodwill requires
trademarks and other carriers to go through a sufficient period of time. It is also because of the
constraints of the time of use that it is difficult for goodwill itself to quickly achieve mandatory
transfer and redistribution by law. Based on this rule, the protection of goodwill should
comprehensively measure the different contributions of trademark owners and users in the
process of creating and adding value to goodwill. Through the design of systems such as the
application of liability rules with a period of time, a balance mechanism of interests between
owners and users should be established. To avoid the redistribution of benefits such as the loss of
consumer welfare and the proliferation of useless contention, controversy over the ownership of
the red can packaging, whether the advertising slogan infringes, etc., has the same causal
mechanism as the "Wang Lo Ka" trademark case. The judicial solution should also be based on
the practice of creating goodwill on the back of the packaging and advertising slogan. Goodwill

creators and value-added persons make ownership determinations to provide good institutional
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incentives for the reproduction of goodwill. At the same time, it is also necessary to make use of

the self-restraint function of goodwill through judicial operation to achieve healthy social control.

Key words: cultural assets; goodwill protection; liability rules; benefit balance mechanism;

consumer rights; incentive system
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