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On the Judicial Review of the Legality
of Stock Transfer Restrictions: Beginning with Guiding Case No. 96

Lou Qiuran

Abstract: On June 20th, 2018, Chinese Peoples Supreme Court released Guiding Case No. 96, try—
ing to settle the issue on legality of stock transfer restrictions which is set forth in Paragraph 4 of Article 71
of the Company Law. However, this attempt fails. Because of adopting many reasons for concluding the
judgment, the Guiding Case No. 96 fails to provide clear applicable rules for similar cases. The categorifi—
cation of effectiveness of articles of association adopted in this case is not only contrary to the usual judicial
practice but also has huge deficiency in legal theory. Just like other court judgments, the Guiding Case No.
96 intensifies the tension between the personal nature and the capital nature and even causes damage to the
personal nature of the limited liability company due to excessive judicial inclusiveness caused by simply a—
dopting the legal theory on the personal nature. In fact, the review on the legality of stock transfer restric—
tions shall be conduct with an aim to balance the interest conflicts between the personal nature and the cap—
ital nature of the limited liability company, thus avoiding the abuse of right in the name of maintaining the
personal nature. Therefore, for reviewing the legality of stock transfer restrictions, the reasoning of contrac—
tual relationship shall be set aside. On one hand, the binding force of the sequent amendment to articles of
association upon the opposing shareholders shall be recognized; on the other hand, the simple recognition of
the binding force of restrictions upon the voting shareholders shall be avoided. The rationality standard shall
be introduced to comprehensively consider the legality of stock transfer restrictions from three perspectives of
the existence of the personal nature in the company, the necessity of restrictions and the proportionality be—
tween the means and the aim. The priority of protecting the freedom of stock transfer should be regarded as
a rule settling difficult issues.

Keywords: Stock Transfer Restrictions; Judicial Review; Guiding Case ; Contractual Relationship
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