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The Pitfall in Article 16 of China’s Company Law:

Teleological Interpretation and Judicial Application
SHI Tian-tao
( Law School Tsinghua University Beijing 100084 China)

Abstract: The root cause as to why the understanding and application of Article 16 of the Company
Law has always been disputed is that the article is regarded as a provision on “corporate guarantee” and is
further adopted as the basis for evaluating and judging the validity of a corporate guarantee contract. In
order to radically clarify this debate this paper holds that the Company Law mainly gives expression to the
nature of management law and is the norms concerning the setup and distribution of internal power in
corporate governance after refocusing the nature and function of the Company Law itself and tracing the
original legislative purposes of the law. Article 16 of the Company Law is a clause about the “Resolution
Mechanism for Corporate Guarantee”  which is designed to provide the legitimacy and procedural
requirements with respect to the ownership and the exercise of the power to provide the guarantee to a third
party by a company. In view of this a “two-step” rule should be followed in dealing with the legal
consequences of a violation of Article 16 of the Company Law. More specifically the first step is to judge
the effectiveness and responsibility of the guarantee resolution itself based on the governance rules and
remedy measures of the Company Law including the application of Article 22 of the Company Law due to
the substantial and procedural violations of the laws regulations or corporate constitution. After a
definitive judicial decision has been made on the corporate resolution the second step is initiated to
examine its impact on the effectiveness of the corresponding corporate guarantee contract. It involves the
intervention and application of the Contract Law and the Guarantee Law and the corresponding guarantee
contract may suffer from the consequence of becoming invalid when the corporate guarantee resolution is
invalidated or revoked by a judicial judgment. The principle adhered to this article is that the guarantee
resolution made by a duly authorized organization is valid unless it has been judged to be invalidated or
revoked by a judicial decision and that a violation of Article 16 cannot be considered as a direct basis for
judging the validity of the guarantee contract and the Contract Law and the Guarantee Law should not
“skip” Article 16 of the Company Law to directly judge the effectiveness of the guarantee contract.

Key Words: Article 16 of the Company Law; nature and function of the Company Law; teleological

interpretation; judicial application  ‘two-step” rule
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