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Abstract: The quantitative empirical study on the judgments published by the China
Judgments Online shows that the volume of equity transfer guarantee disputes are increasing
year by year whereas the relevant judicial rules remain incomplete. The courts tend to
recognize the effectiveness of the equity transfer contract based on a judicial logic of
“comprehensiveness theory”. However as for the internal relationship between the creditor
and the guarantor the courts usually treat the creditor as a nominal shareholder and restrict
the exercise of his right as an actual shareholder. At the same time by way of applying the
principle of legitimate expectation protection the courts protect the bona fide third parties
regard to the external relationship between the creditor and the third party. The existing
judicial logic involved in equity transfer guarantee disputes fails to promote the unified referee
standard and contradicts with the established civil law logic as well. The judicial adjudication
shall adopt a tolerant standing towards equity transfer guarantee and emphasize formal
reasoning in the determination of the effectiveness of equity transfer contracts which
distinguishes the motive and the content of the parties’ expressed intentions. And distinguish
the ownership and exercise of right in clarifying the internal and external effectiveness of
equity transfer. The Supreme People’s Court shall also issue relevant guiding cases so as to

form the source of practical wisdom for the construction of institutional order.
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