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Unformed Resolutions of Shareholders’ Meeting in German Theories and Judicial Practices

——Also on Article 5 of the Judicial Interpretation IV of Company Law

Hu Xiaojing
(School of Law, Jilin University, Changchun 130012, P. R. China)

Abstract: In the laws of Germany, the unestablished resolutions refer to the resolutions with severe
procedural defects that result in lack of the constitutive elements of the resolutions, which are
usually called “apparent resolutions” or “non-existent resolutions”. And no applicable conditions of
unestablished resolutions are specified in the Stock Law of Germany since how to classify those
resolutions still remains controversial. The mainstream view is to classify them as void or voidable
resolutions instead of an independent type of legal effect of resolutions. The German Supreme Court
had once approved the “apparent resolutions” or “non-existent resolutions” in an early sentence, but
there has been no similar cases ever since and the Supreme Court tends to accept the mainstream
views as well. For those defective resolutions of shareholders’ meeting, the types of unestablished
resolutions are supplemented in the “Provisions of the Supreme People’s Court on Certain Issues
Concerning the Application of the Company Law of the People’s Republic of China (IV)” in order to
improve the Company Law and make up the logical deficiencies of legal effect classification of the
defective resolutions.

Keywords: Resolution of shareholder’s meeting; Unformed resolution; Void resolution; Revocation

of a resolution
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