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sponsibilities between legislative power and administrative power. After the amendment of the constitution the
various norms of the “environmental constitution” must be explained by the integration of the system under
the principle of “interactive influence” between the constitution and the department law.

Key Words Environmental Constitution; Constitutionality of Department Law; National Goal; Envi-
ronmental Right; Legal Reservation

Zhang Xiang Ph. D. in Law Professor of Renmin University of China Law School.

The Legal Characterization of the Internal Asset Management Relationship:
Looking Back and Looking Forward MIAO Yinzht « 98 *

The industry of financial asset management is entering a period of transfer. It is necessary to looking
back upon its history to have a reasonable judgment on its future development. The inner relationship of asset
management which refers to the one between the client and manager formed in the realistic environment is
the core legal relationship. It is distorted and brings uncertainties but will not be reconstructed easily by reg—
ulatory measures. The lack of independence and activeness of the trustee gives birth to the inconsistency of
the appearance and essence of the relationship constituting the core legal risk in such business. Some ar-—
rangements can be re—characterized either as an agency or be reconstructed as a trust but some may be better
understood as a middle type. Judging by the regulations the trust and securities regulators may intend to
shape asset management relationship as a trust but respect the realities. The practices in the securities mar—
ket in which a holder of 5% of shares is obliged to disclose show that advisors and trustors can be given the
control right and obligations regarding the shares but the trustees are not free of duty and may take back the
control. Hence it is suggested to respect the balance achieved by market repeated games to recognize the in—
terim status of the asset management relationship at the current stage. It is not beneficial to compulsorily put
the result of market evolution into the shoes of regulation.

Key Words Asset Management; Asset Securitization; Trust; Trustee; Disclosure

Miao Yinzhi Associate Professor of Central University of Finance and Economy Law School.
Behavior Patterns and Legal Regulation of Intermarket Manipulation ZHONG Wei * 113

Intermarket manipulation refers to the form of manipulation whose behaviors and outcomes involve two or
more than two markets with direct price influence relationship. Behavior patterns of intermarket manipulation
include two typical forms: market power manipulation and price correlative manipulation. There should be
specific provisions of price manipulation in Futures Act which provide rules of market power manipula—
tion. And rules of price correlative manipulation should be provided by general provisions in Futures Act and
Securities Act. In addition the scope of regulation can be further extended to price correlative manipulation
between general related markets by the way of regulatory rules. The four requirements of price based manipu—
lation are needed to establish a market power manipulation in its general form while only two requirements
are needed in its form of attempted manipulation. It needs three requirements to establish a price correlative
manipulation. Among them when judging manipulative conduct not only the constitutive requirements of
price based manipulation but also the constitutive requirements of fraud based manipulation can be applied.

Key Words Intermarket Manipulation; Market Power Manipulation; Price Correlative Manipulation;
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Zhong Wei Ph. D. in Law Postdoctoral and Assistant Research Fellow of Chinese Academy of Social

Sciences Institute of Law.
Voidable Preferences Under Civil Substantial Law CHEN Yunxi * 127 *

Whether a preferential payment or the provision of security for preexisting debt by an insolvent debtor is
voidable under Fraudulent Transfer Rules of Contract Law depends on to what extend shall the pro rata sha-
ring principle be honored under civil substantial law system. This issue is closely related to different distribu—
tion schemes implemented by civil enforcement law and bankruptcy law. This article suggests that in China
where the debtor is a citizen or any other organization that cannot go bankruptcy the unpaid creditor shall
though in defined circumstances obtain avoidance of the preference so that the right of unpaid creditors to
pro rata satisfactions recognized by distribution rules of enforcement law can be realized. Where the debtor is
an enterprise legal person however since the defining characteristic of enforcement law is the “race of dili—
gence” outside of bankruptcy preferences shall be regarded as valid.

Key Words Preferences; Fraudulent Transfer Rules; Avoiding Powers in Bankruptey; pro rata Sha-
ring Principle

Chen Yunxi Ph. D. in Law Lecturer of Koguan Law School of Shanghai Jiao Tong University.

The Theory Paradox and the Practice Dilemma of “Litigation of Retrial”:
A Restatement on the Characteristic of the Right to Apply Retrial WU Yingzi * 139 *

There is a consensus both in theory and practice field that is: the right to apply retrial is the right of
action and our trial supervision program should be transformed to “litigation of retrial” . This view has af—
fected the Civil Procedure Amendment Act. However the implicit paradox of the retrial has not been no-
ticed. The trial supervision procedures after two amendments still mire deeply in retrial difficult and abuse.
Actually the right to apply for retrial is different from the right of actio. The right of actio is an absolute no-
conditional and fundamental right. But the right to apply for retrial is a right of procedure dissent. And it is
also different from the appeal and other basic procedure dissent right for it is a unusual dissent right. This
characteristic matches the theory of res judicata and the additional principle of retrial very well. It should be
the theoretical basis for restating the retrial procedure. The purpose of retrial is to repair the legal justice.
Therefore it has the content of public interest which requires limiting the parties disposition right and dis—
tinguish with the re-started original case proceedings.

Key Words Retrial; Right to Apply Retrial; Dissent Right to Procedure; Trial Supervision Procedure;
No. 7 Guidance Case

Wu Yingzi Prefessor of Nanjing University Law School.

The Criminal Imputation of Copyright Infringement in the Network Environment
——On the Center of Criminal Responsibility of Network Service Provider OUYANG Bengi * 154 *

In order to make up the legislative generation gap between China$ prepositional law and criminal law it
is necessary to expand the explanation of the “distribution” of the crime of copyright infringement which
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