* 2018

3

100875)
DOI:10.16092/j..cnki.1001-618x.2018.03.015
2007 ¢ ® s
Y 20 2 20
@
(1986—) .
(13 i3] (
15YJC820078) “ "
16SFB3038) . “ " (
15ZF()82002) .
D « »
2006 8 27 2007 6 1
@ « Y 20 :
©) 4 Y 20
@ K ) https: / /www.ishuo.cn/doc/ledprigf. html
2017 10 20

- 132



* 2018 3

®

()
®
s y 4 D o
© ¢ ) https: / /www.ishuo.cn/doc /ledprigf. html

12017 5 20 &
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® Doug Jones Insolvency And Arbitration: An Arbitral Tribunal’ s Perspective Arbitration 2012 78(2) 103~125 at
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@ See Article 78(2) (xi) of Japan Bankruptcy Act “A bankruptcy trustee shall obtain permission of the court in order to
conduct the following acts: ( xi) Settlement or arbitration agreement ( meaning an arbitration agreement prescribed in Article 2
(1) of the Arbitration Act ( Act No. 138 of 2003 )) ”.

m 197 F. 3d 631 (640) (2d Civ 1999) .

®  “presents a conflict of near polar extremes: bankruptey policy exerts an inexorable pull towards centralization while arbi-

tration policy advocates a decentralized approach towards dispute resolution.”
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® S by 2013 198
%  See Section 362 (a) (1) of United States Code: Automatic Stay.
%  See Section 285 of UK Insolvency Act 1986: Restriction on proceddings and remedies; See Section 85 of Germany In—

solvency Statute: Joinder of Pending Actions as Plantiff. { » 85
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®  Art. 349A of Insolvency Act 1986 “Arbitration agreements to which bankrupt is party. ( 1) This section applies where
a bankrupt had become party to a contract containing an arbitrationagreement before the commencement of his bankruptey. ( 2) If
the trustee in bankruptey adopts the contract the arbitration agreement is enforceable by oragainst the trustee in relation to matters
”

arising from or connected with the contract......

® Shearson / American Exp Inc v McMahon 482 U.S. 220 226 ( 1987)

“ ”
o

@  See Art. 349A ( 3) of Insolvency Act 1986 “If the trustee in bankruptcy does not adopt the contract and a matter to
which the arbitrationagreement applies requires to be determined in connection with or for the purposes of the bankrupteyproceed—
ings—( a) the trustee with the consent of the creditors” committee or (' b) any other party to the agreement may apply to the court
which may if it thinks fit in all the circumstances of the case order that thematter be referred to arbitration in accordance with the
arbitration agreement.”
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Conflict and Coordination between Arbitration
Procedure and Bankruptcy Procedure
Liu Bing

Abstract: The conflict between procedural norms arbitral proceedings and insolvency pro—
ceedings is rooted in the difference between the two laws that is the contradiction between per—
sonal and social standards. To coordinate the conflict between the two we should uphold the prin—
ciple of giving priority to the social public interest which is embodied in the influence of the cen—
tralized jurisdiction system on the arbitration agreement the commencement of the bankruptcy
procedure and the restriction on the arbitration procedure Response to the execution of the arbi—
tral award. Thus when the arbitral proceedings are conducive to the maintenance of social wel-
fare the insolvency proceedings should remain modest in order to exert the particular advantages
of the arbitral proceedings. China’ s legislation in the conflict between the two procedures on the
lack of legal issues should be combined with the concept of coordination in the bankruptey court”
s exclusive jurisdiction and the right to supervise the creditors and other provisions to make a cor—
responding improvement.

Keywords: arbitration procedures; bankruptcy proceedings; conflict; coordination
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