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How Could Derivative Actions be Possible: Reflection and Transcendence

—In view of the Development of Japanese Derivative System
LIN Shao — wei

Abstract: The prevalent and traditional theory recognizes that a plaintiff shareholder would calculate
the cost — benefit before bringing derivative actions while act as a rational — economic man. The sharp rise of
Japanese derivative litigation cases after the change of litigation costs is a strong evidence of the traditional
theory. However this traditional argument cannot be justified either in logic or in reality. The reason why
many cases increased significantly was mainly because of the influence of quasi — rational behaviour and
purely irrational behavior in Japan. This can inspire China’ s derivative action as its implementation is ex—
tremely rare. It is argued that other factors which may affect derivative actions and beyond the system should
not be neglected besides focusing on system design itself.

Key words: derivative actions rational — economic man limited rational shareholders human

rights lawyers
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