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TR S 20 A% o R B o A AR MR LT
— UEELH N A

NERE:ANFLAREPHEERALABHANEY —RASRAETRMAER
HANEBHEATUARL, 22ALEIAFRAEFAABH FERRAALALY
RACLE—THBE, B, BFLAR I PHBAMAELF LT L LA - R BN,
AMEGERAA T FEREUREREERALT T, 2FE LR RIEERALT
RELEEREANABG AATHRERABEAAGENIL, L FBHREFLE
BARGREIBMEAEEEHGERIFT AL AR ERETFTALLXDREETHN
HERBHENLL, TRAEERARAREOGABZNEBRHOT LA A, R aY
RBYREARAERALELE AR L IR EEM, E24 EATHITH 4 bk,

XERAAERAE BHEAEL ZAEATIL RAZEF FTFLHE

T, FPEARKFRFRIHK,

EARBRLENHEAXERTRS , 2R FHROBEEAEH R B FEER LR
FEEN—MrdE, #110,2005 FAFREBITEINFERAER K - FTERERE2EF
HZERBIT AL EBRAFAZSETZRAZEH, KAKARTEESEABZEMNE
B VUEFEMIMEFERTREF AERMESN R ERITRESEERRE
RIERT EHRARLARATESE, HE, NEARAP RS LETRENAEE, X
WRERAZHEBL ) ERINRA N ERMBEMTEE NEEEAERERESH

(1) MHEXTRSATEF (ARAEBHESEEEMRZERS —— M EREMFER) HER (P EKE)2007 £
4.

(2) HEARMERRXEEHEP . XTRAEAENESEATITREER K. X MR EBEALER, R EH
ZARBREESRE L), EEE R 2009 Fif. EXXMPXHXFERMNMIE, 2 W Calabresi & Mel-
amed, Property Rules, Liability Rules, and Inalienability; One View of the Cathedral, 85 HARV. L. REv. 1089, 1093
(1972),
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Hy TR MERLE AR . 25N I BRET, ¥ ENRBEEEAEEERARKS
REARELERAEN TR — AR F AL R ERA G d B, FAEEHMER
KIRERAFYFEAREREFHLEABKREN T, ERERBESHE A dEFRMEL
Bo BEZ, MRS T HE-MRE, IEF T RAT I B i B4 T 48 ) v #4075
MRS AXWESRRE ERBR, SRR BT USRS — 2B ER R
R A T 248 4 e 0 9 U Ao

LR AR T U N R M AE B M. BHEMERYE AL
BT ARRKLFARSERE L ERIEL T B A Y A SR TR
R ZATE P BN o J5 B HOR GRRE 55  BR X4 3 ARE HRUR P9  T BOB A
R TR YE (enabling) R L) 22 38 YL O 24 A 2% 7] B 60 & 98 46 R AR R R 98 05D
ADPRX LERNEHEMEF ST I RAE BRGSO ER RS
AT LR B RN B i TR RN AR W AR —R 5 2R
AFHHAGE AT X080 E N E NIRRT — BT EIEH e A mas s

X AR, AXEEAAEEE LML AL EXFROMATEHRTT
RADHT FURBE(A ARV R LN EFLHENORR T AFMAEBEERE B

(3) FRELEZNEMRERETRIEMIEAHEL T RAMAUE RS BN, 2ENAEREF¥Ee
RELE BN MR T RIS BEHEME R EERENAR. AN, PEFHBS LR
FHRAAGRBREL AFALETRASBNLAENSBHAE TRBHUANRPSANRR L EREN
A FRRR RS Ml BRI AREAENE XS EEME LB ERAE, BREAA
HRONAREANHAEMRA BN RAMXAE MEMEEEATENE. PERESETEANFR
BRI AR IR R P AU R 03B VS B R 58 DA F = 5% « IR 4 M ST 40 e 300 U 4
XM XA ATAHARRA A KA MH ARG EREBEN., LFEH (AAEBRH®RSEEHLRAZ
ERE—— MEEAFHRELR) (P EEE)2007 FHE 4. PEFHRFEEWITHR, LFEFH (LEBBR" A
AEMEERAR——USFENTRRAY, BAME . TT X5 A AARSESEENY, B 1 5. W20 5
K% W3 i3 2005 407,55 55 -80 T,

(4] XZTF“BRINIL" (enabling law) #1313, . Hansmann & Kraakman, What is corporate law?, The Anatomy of Corporate
Law: A Comparative and Functional Approach. By Reinier Kraakman % et al. New York; Oxford University Press, 2004.

[5) MAFREBARHEMESEREAENZAMEXITE. SARBEAE (AFEE) (B2, BEHTH
AL 2006 £Ff, 5 44 T AR IS - (A RIREA R (B /), E R 1 F AL 2006 448,55 29 |, 54,
BREAK ATNERUN SRS AAMERENHE, ATNEEEEABHBENLERTHRL. LoR
ARRRERCEHMEEEEREN BLIFEN BRSNS BN FIT. WEXEE (AFRR(E
TR R R 2006 SRR 14 -24 ST, BHAMAN ARNLAFAHEFREHEF ELATRY . BE.
KEARETESFER  TLIMTA R L, FENA AR BEESXHEREH NS, Xt 2R
MERPEAARIENEN - P ERNBRWEN AR, BAXNZ (AEAENUSERE Lxgs
¥ & T BYE) R AL 2000 4R, 55 34 - 86 Bl BT — BRI AR B0 A0 AR R T T R AL VE R I A 1 B
B AR EEATARNRE T ELE SN, MRE AL EEA A AR EE
WEEZREEMURME. B —F (4R - #A - BWAY, B8 M R4 2013 4R, 55 185 -205 1T,

(6] —BWE, EASTELERIGRHNEABHTZAZRAMARNAITR D BN AR LS REAER LS
HEXABRTERMBR B ERESE, R RABHEAUNELE SRS EEN H RN Es
ERTIAANEH. XRTRAEABEAEREARELE SHREFETONE, RFAK (R ABTHERSR
W——AZhREAM AR REAEO RN S RBR Y 1), (R EE)2000 €51 BB . (BERBHE
MERAZEAY (BIEEI2003 £ 1 8 FAKE (REL S AR ENERY, I R0A S H i 2005 4
BB R BERBRUEMENTAZR S — (P EARKAESR S E 2 £E S TMARYSEM),
CEAIHITE)2006 25 5 1 008 K. CR BTN ERM  BRME " — AR BET IR I WERHER LR
B, (o AR )2007 4255 6 41,
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MESHEARERR AR TES . FX b ITHRE ST AR B b8 2 1 5 85Xt
RECFR LG8 B b e 0 B B At ok, 7E 3k R0 o R B T S R, R B S A
EA AR A o SE— Bt T, 0 i O B 9 o A A R A T AL VS G TR0 R R M 36
MBI B B TE 2 70 B ¥ B B X ok R A SR AT 20 # o

AILEBESRAEY . F—-TWAEEY T ARREC A #x R H EEAE R
MBI R H R A R B & RIS 58 30 5l AR IS 3 SCHIR A Y AU HE ) vk 2 7
EREATEEEHAE R BRFZR E Mo URE AR EWERSHBERH, TS
L B ALE T LA = BRSO/ ZR SR 16 R )5 AR 5 58 DR 0 AR SR i A X X
B RV 2R 2 ) 43 3 ol WO A R BBCR 9 S B A AR R AR 4

— R AR SR S A E AR

(H)EECHFERTHFARENBARAEERAE

REATYELRE . HEAAERAN BRI ANTRME1E BT, 5 B £
YUHANFEAAWRERATREMAR UL EREIANA MG, BAOBEEH
A WMEEHERERHEEEHANELAX - BB TR, AAE¥EEERN
WA A Bl E ARG — R ATERAAEENSNRFEAEAR R
Bl 4 7R 114

SAFERBLRHE B BB, K BB RS F 5 0 0l A 25 8 ARk
FEMBHFLERHNOOVELHRE, RRERZFFENEE NREHEGKIE
FRURAKRARNENE R ACHRFAS, R T AMERLSUEN B HEFEN TR,
FEBBRHAFNNMNEREERARTLEFSZETAIADBEROER, B REAF
XHMALAERBR TERMAE T AT RGETHRIE. MEERAEZXHFAHAEAN
HWHERASE NEANEEEAMERE, FOHRERERREA R WKEREHSA
BATEFEAT AhERN IR, B R EEEATEARI R, FEH Y
EENRERAGE R E SBIBEH THMERESHRE, XMEBEEARENRR
BER—FEMEEYEMES PR TR, R ESE B EENER T EAB&N
NEMNEREREHEENEBRE NN AER HFEAREREITHBUFEM
RBHERZ — N2 R LMEHSE A HEE N AL

BARTE R H A PR A B R, 1R 2 B i 4 B v X B A R AR

(7) HB2R - FHEHEERAER - REFRE (LRBNSFEH), KB 5 BEH %, LKW Rt 2005 4
% ( Easterbrook , Frank H. and Daniel R. Fischel (1991) The Ecenomic Structure of Corporate Law. Cambridge, MA .
Harvard University Press)

[8) Roberta Romano, The Genius of American Corporate Law, AEIl Press, 1993, Chapter S, page 85 - 118.

(9) SHRERXHEESUNBHETHERLAZHRERAENEIEFA, METHEFERPAEREL A H
EEARN. BFHCLEBA Y, EFTLESTHHALAR TR EEAad, FEAILERR. Bz
B EHELFEHREEZLZTHAUATLRZEARBHMARMS BELGAGFRERNAREBHENRR
ERPRHEBEAY, WARE - REEEE AWEENE50H), KEEE, & F 3515 2006 57 B A&
BB , BRARE, AL E (ol TG 5 ) B PR, A BUN AR AL 2009 4R,
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LAEMENTAEL G RN TARARGHE, WALR A 7 & RR (nexus of contract) H ik,
RMEFZ, ARABEEERE—-RIBERERFENBRTHER, AT EMEHRB KN HHEA
RUEMELRE—RILEABHABHERNRTFGRARRK WHERERIUTEHR
MEBREN TN R EERET R FHAENIART S " EE8IWHETET . &
B ME - R ER AW ERLE, EXE, XeThRaBmbad L ER
FHRA HBAR ERRELA K EREKBAGHE BEGFERANBESE, X&%
BEEAGRREEANEGRE, AFAEANCGEANGRASFLYFARERSSEAL
KU R T ETIR, BAFRB RN W/RRXL AT E LA ERAE T BB
UK ARAEAN G, EHRME RS # S 28T B AT A REH)
—XHFEXRRETRRARX—ARE. AFEFARER M EPITELIEEKN, 4k
BB R EWED A RN B MRS H BT AR RAERA , Jmtx&HEEER
SEAMAHEE  AFAHRAMEBEAELED T RBRAH RS, 27 GBS AN 2
XUJT 350 £ i e /M A B A B 25 R O SRR B 0 R R ) B 48 B A X S R B A
IR A B AR AT LL A d 8, WA R B B R, REAHERNHE,RQ
BARNABEN —LEARMY, INARBRERENEEE#ITEENERLHE, Ok
XA 5 4 J7 1A R A B

AR EFRESEROFRZHFHAMCENE R, RREFEEERFIFAER
MR F N, AT H G R RORRR, T E AR R A % AR &7 A HiE#
HIr KRB, MATEMR L, BRI HEERFERA, KA R R K BMAXE TR
AR A R AR, XA LLB KPR BE M B R A K& T IR B A D B RIS T
BEARABABE TR T EHAR: —RARBENZEAMRETRERGUARER T
HRFIG R R AFIENAEAERE T —BBRE R, AR ENE T4 HERE
FABRBMEM. MENENRVALSRA AT AFE, HRSTRALERMER K
HIARIRGEEWREMN EEREN, NEEARENACERERE T HERFTHRE
i, A RE A AR EA R . FE YRR A kSN R R T B EiR MK
I AELAAERENAN G g, ARAEEU ELRBEEARAENER, NER
HEAE LSRN TR, :

7E EREIC M T, 5 kR T A DU B9 R ZO0 40k 40 AT 38 06 5L B i IR
HEHRR. CRERERTAANAARFBENR M, EAFNERELRS, ARFH

(10) Henry Hansmann and ReinierKraakman, The Essential Role of Organizational Law, 110 Yale Law Journal 387 — 440
(2000).

(1) ERR - AR EEE - s (0L ER . 287N REREMFERLGH)  BBEH - TS ZHK -
R RWE L HBRTER), BT, LW S A¥ ML 2000 £,

(12) 4440, Jensen AN, REREARERRFRICE BEXURAMUAGRAKBRNEHENE. AHEERIR
POANEREREREFHRINGN. TAFTEBNSAABXN SR, BREFEEREBP ANIRE
BRAERANSG R, BRAK - FH SRS - ERA(CLBE. 2875 REREMFALLEE), 8%
S - ERE 28K - AEFRAR (VW EFER), ML 4%, L8 H R 2000 4,

(13) HER - FHFEEREARR - BRERE (AFRNEFEN) KB . FEHE, LR 3 R 2005 4
i ( Easterbrook, Frank H. and Daniel R. Fischel (1991) The Economic Structure of Corporate Law. Cambridge, MA:

Harvard University Press)
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BEERNMAFIGHES  REEFRELHREHRTRES S BRI, H
UL S MR FERRK, RE BB E, B E B IR AFBRTEERE, HAL
SRR E R, MRBMRETRIR BN SR RS NABCET RS, B X5 H
MAHF T HEABAERNNS, ARN AR EREE, M, EEERE
SuF B EGR t (opt out) , LIEAI XA 7 & A MAEOLE HIA & B B FTRMA TN
B ST 1 AR T B S 5 M T B O R B ALVE, B A M A B AT IR B Ok
BRURHHR,

EREEEFFERPUA, ARAEFHREAFLYEABIATHEERHRER
AR EEEME, EAFELE PR SBEREE, FEEEAEREHAARROANE,
ARFLZEANBRHMN, LM G B/NLE, X—BEXNAREMAEEmEE, U
BARAFAEFEANABAEN M~ EER:HALEAN S HEFRAAEAN
A R, B E N YK AR EEBMEREEERTE. FRLE XN G HR
(Jeffery Gordon) Hifi - “ Bl , Lk R BN FE A R B~ KA EMH ML BRIELAAER
HEME XEWBREE, UEYEA g ERHARE7Y

(=) B AL TE 49 R 4 Ao IR 4

BRAFENBEHEAENEEHFILEEF AR ERAEREN L EEREM
oo B, FEBBATMRARINRBALER B 7 H K HHRA R RAER G ME
RE Bl (AT EMREEER) T, RRHEHE ST B
Tt MM EMNER AR EEE AR AREREE ARP AL R NLHAAR
RENAF AT MRS R, REAFE DA LR N 87 LRk
HEATUEAREMEFHEAAER N

BERAEF 2N ERMEMERENAFENRE, W BB AR IFEQRHER
BAE-HR EREHERATHARRERR, BRALFAERACHHEFSLREAN
THERBEHMER B2 LGRARERANT B BEENLER . (FRTAARKRNBIGHE
W —EE B R DT - B R (Mark Roe) Xt R E 4 Al EE A R &2+ 8
SRE R ETM TR, AR5 E BRI RARAT B8R T BUBUN 3L PR & Rl
VLAY KA, TR B AL GER R TR ESMIVATEREWBERTR, REER T
62 R EAT RO AR A A ERFBA S A A RN EREST 555 - ZHEW
T ERM, A RERKE K (William Roy) BN % £ T 52 B BB 4 Al A A LA i F A 4
W FE AR B SRR, R B AR A ATE BF AR I SRR W IR 3, T R — R BUA AR 5 B
2RI WA ERBARRBEFRESR, HEERENEAREEXN AFERTEHHMN

(14) Jeffrey N. Gordon, The Mandatory Structure of Corporate Law, 89 COLUM. L. REV. 1549, 1556. (1989).
[15] Melvin A. Eisenberg, The Structure of Corporation Law, Columbia Law Review, vol. 89 (1989), pp. 1461, 1464 - 70.
{16) Jeffrey N. Gordon, The Mandatory Structure of Corporate Law, 89 COLUM. L. REV. 1549, 1556. (1989).
(17) Mark Roe, Strong Managers, Weak Owners, The Political Roots of American Corporate Finance, Princeton University

Press, 1994.
(18) William Roy, Socializing Capital; The Rise of the Large Industrial Corporation in America. Princeton, N.J. : Princeton U-
niversity Press, 1997.
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B9 G5 - BHEMBMmEEAREERN L EUREE T AESHIROEE
A TBOAREME KFm

7E B B A SR 4 0 35 R L AR N A5 7 2 B A K B B AR A TR ) P B U 8 B AF
HEWEGEEERADE WER A AFARTERN, A HARAFRMNAR" X —H=&
ETHRRERZE AT EEMEERADEEARANNEEREYANEEHT
B BN EXEE AHAEREW, gULER % e BN AR#TES, My EH A
ROFFTE SR LTE B A RSB Ay 1)

ERAFEERBR T HRARZFE ISR B R 5 R R KRR, B EX TR
MEBEER, AREENERRARKEEFEANER MRAAERE-RIIEIFA
PRI A T 4ok, IR AR5 M ABA BRGIEA EREBUA M H e
AT EARI YT A R, ST AN YA I REREZ, AT LR 4
B QI EZ S R I w2y e N R A N AR M= B R T S R P A
WHHEE KW, RS H AR 2 P50 7 B8 LA R, A D B R R LB

T RIS SCHLEF AR B AL B R OR

AT B R A Al W R RSN R ENERAR, X—REBIGH &
FXAEGE b R g AR BB B A AR B I XA R R X — R M BT
B, PANAHRAEAELERNBREANABRERAR, X— K2 m(RBREAIE)FEM
RN YA R EBOAKBR TR, 360 BURF Rk A & A B k47 71 i 2l

PR B SC F TR O FRAR TR B4R 9 — K ST AR bR 4R IR A AL SR A R B B
BT A EAERE AT I BN E. X — B TRA KRR T RIT M %7
SR MR, TERENEENEIENE T AREBRT M RERHER T HRENEES
1z 5h , EEE R ERTHOR ; 0547 g AT Ak 28 25 i 5 B B, U H B 7E A SR B AT 0 G
TR SR N BT N AU AT R A Z S .

M 1930 SR FFEE, BIEAKTE BRERFERRT —RFIE, J o Hr ik B8 H 4 A 5T
BRTEREES Y StkERs], EENETEREEEN AT NN EENE, &

{19) Masahiko Aoki and Hugh Patrick (ed. ), The Japanese Main Bank System, Oxford: Clarendon Press, 1994 ; Ronald Gil-
son and Mark Roe, Understanding the Japanese Keiretsu; Overlaps between Company Governance and Industrial Organi-
zation, Yale Law Journal; V. 102 -4, 871 - 906; Roe, German Codetermination and German Securities Markets, in
Blair and Roe eds, Employees and Corporate Governance, Brookings Institution Press, 194 - 205; Mark Roe, Some
Differences in Company Structure in Germany, Japan and the United States, Yale Law Journal; V. 102 -7, pp. 1927 -
2003 ; Roe, Political Determinants of Corporate Governance, 2003.

(20) Allen, William, Qur Schizophrenic Conception of the Business Corporation, 14 Cardozo L. Rev. 261 (1992 -1993).

(21) “BEHABEIFRR BUFELTMN, XARAER, MALREEREY, ARSAFGHF—SIEAR
REPHAWNF AT ERTFBERATEONN . DA - AF (BB EAXEVE R WERE AR
FHBHE (BRI EACE), BEWFFE, 55618 1980 )5,

(22] Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 Political Science Quarterly(1923);
Hohfeld, Wesley. Some Fundamental Legal Conceptions as Applied in Legal Reasoning, 23 Yale Law Journal 16
(1913) ; Hohfeld, Wesley Newcomb, Fundamental Legal Conceptions as Applied in Judicial Reasoning, 26 Yale Law
Journal 710 (1917).
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T A R T S O T O R RS R U PR AR A A RS A R
BFEHRANANENE THEEBGWEE., BRIAEAEX —FE, ikl EERL
AT DU B MR R L iR, T EL RN A R T A R M AR R SR .
INTE  RAP W P2 IR Z B BIRAR T A28 7" IR (0], 3 AR5 T 48t 4r . ETHARE
M E,RBUBA T ™A ENM =ML E; EEBRRE X W2 BUN =R U™ rE
HZIMBAABERE, BERAFAERAE, BRERERLBRBPZBRE L EHR
PR . BIRMIE R LE 2 5% A 3 ] Y AR A — B

5RRERKEZERAIE (Louis Jaffe) X5 FMAFIE ¥ XU, EIFRE=ZFE
LaFRBA RGN, REREBAANEFRYFEAZD SRR, MHMABRZBY
AR EARMEGRYAE, kRN FLEREIRIT. RETE T —RILE FFH
LHEsR H B E T, IR AR AT UM UMA R R 5 B il 5% .

B FEIRERT SR A O 4 W R B fR A R R A R TR W A B E R, ECQRMAT
A A AR T, BIE R RRIE W, R — S A R
S, Bp“EsR” (right or claim) . “ B H ” (liberty or privilege) .“# 1" (power) F1“#4%” (immu-
nity) ; 5 Bt PO AR 49 7 $0 5055 B AR TE R 557 (duty) \“ BAUF] (no-rights) \* 3¢
£ (liability ) #1* AL J7 " (disability) [2) gefit b BAKFKBRI A L 5, B2 X S UK
EHG. HEABRF—-FHFAZR B B EERLE, W S SN A
% TRH FHUERMEA ) . EX MR L, BIERERITEIET BRIER ST EER
E TR, B T IR T B X R T 305, AT & W i sk iRl

EERBEHSTERDS T EES T ARG HAREET RS R EERG R
F— BER LRGN S, FURES d IR TR 8 8 ASE HA B E L5
HES ML AE SERRRUR L 58 = BUN O L Rl S ML E PR ML R MR A B A E R, 88
MR LE, FELEMNEBEREIRTERWERRHERAEN. EREPHE
K. EEANEHFANAREGHEA LEREAEHERAMEN, RERNBRARKNE
M AR RN 2 R EEIEREN ST, L R ERAE R, KR
ERAAAEFHTHREEGRIARET L, NG R WA AEmT X
o WO B R A Sk A AR E AR L 5 R R R, #lm, T
EAAEMEEEEEROAED, WS LA AXPUL R L Z R HERBE
W, SRAERTLMTEACEREEA A ZBM AR FKE &, w2 S
4R A BT A NSRG4 R )

HAMAEFHERENE - BRMAERAE E R L, R EE KR
B B2 R, B ey T3 LML B R A ATTAT 3l B B R R AR, X S 1 0 T LA R B R A 4

(23) AFRABLEEENBENAERREOEL, TRMBERNG T EXRRBOFUEHNAERBREALA RS
AN Lo RUFR AWNEERELEESFRGLEFRE) (ChEL LB E)I1990 £5 1 5 EHAFRE
BEANB/NASE — EFREERRSATRER) (BRI )1998 45 2 .

(24) David Kennedy, Laws and Developments, in Law and Development: Facing Complexity in the 21st Century, edited by
Amanda Perry-Kessaris and John Hatchard, Cavendish Publishing, 2003.

(25) ARBEALENHRE LFHE, AR BEE L EFAN - LETR,
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Ro XEHNBR T Bl BERE LH“ ERMA” (ground rules) , HREH R KL AE
T3 B H 2 BIEE R A6 TR AN A, BTHFEERRTIAEEZT
HRERRBEREFERE, EREEIFKMIRT, TAMEA LS R REZH T
BUFI Ry Rl AL R, T AT RAR/A % EE THE, 280 20 &4 18 TERK
fr 2 FEX B RS E , BINBUF BB A X516 E TR R SO B AR A 16 1R 8, 7T B
SWMARRERTHHELSE, REZANASHTREFIE, H—- BN FEERZ
ERBAE R, NBBT AN BTG, 1320 N B AT 8878 48 € & 44 F B B Al
AL T 52 Pr R Bt SR A o b o il o TR T AR R B A A D B SO “ AR R R " 3
RLHEiR S ERL PR B EEEAES ALK ARG A 5 550 i R E R E 3
HAEE LR, AEER N I ERNSREAEMER, HEFREHDHTILRAN
HWE B B R RS BT SRR TR A, Sh LR T RHER

ERERBSE L EE IR AR E s P R BRI REATE T & Y
AHERARE—RHHIRBL AT LEARFEHMARE AN ENEFHEKX—mE
PR G A R, BEAR MR AR T AR BUAE A AT N AT A S A B BB 47 00 AT ik £ 1
Vi B AN T T, 2 R A TR RCER R BT 9K R S 4 Uk B RN B IR AR K BN B R R B TR AR K
—P, W EERAN ., NERASE I ERRHAIITHER AFAFRESEHEH
LR AR A2 BT 3 3l 8 1 e /B AR ER ARAS T 1 B 3 BE A 0 b 2 3 R SR A A R
MR, BEBHMEX BV ENRELEBRHEREN I ABHERENERRE,
XKBHTE  TANAFTEEL KB AFARE ENAZREEEENE, #E
EHEMES IR SRR FHRENNESFRIT IR B B g ENX L
REFH AT HARRABRMH T, WAEREFRAERFALENEEAE L, BT ATR
AR B EFE A AR AT AT ELEFEREMERNTHRE

RHERARE EHERENE LR RES , RAEWA T 55— WEHAK LR
EREMELREA ST HNER R R AR NT 0 A % 5 1 K R
BB AT R A AR B A A TSR ARy, FERREDL, , RETUMNAER
YERE, BT B8 Al AT KB R XE R D AR W47 o9 A AR AL BEJ, T ik £ 4L 5 A &
HAERRFTAANE BEE, AN, AREEEELABEE EEEEMNBRRAT, R
HEEATRENHA, BRAIERNE NEESZRXEEANEFERE (ESF
S)FREBRFERCHME, ZEBHLR LS TEHEER RN ALZ=H, AlNAALE
2R, Bebchuck HEHIAEFMEMELIR LA S TELEE AR H W= 28

(26) Duncan Kennedy, The Stakes of Law, or Hale and Foucault!, 15 Legal Studies Forum 327 (1991). 5 R ##BHF
RO HT AT B R B X SO X IR BRI R s,

(27) #FHD ERRHMEAE, HFABSRBRR B AHER, ATIRLTE WA RGBSR E X &R
FHEAETERE. S, AREANARZEEAFE L WRFHEHE(MEBY) ZEEFANLEEANEGEH
PEFEE LR, B X B MTE LR L X XFEE", W Black, Is Corporate Law Trivial?; A Political and
Economic Analysis, 84 Nw. U. L. Rev. (1990) ). BFEFHMR , XM T XRBEHAREHERBZRF . B
{58 5 ] P L T AR 1, B 10 AR VT RE AR O R LU # R BR

(28) Pay Without Performance; The Unfulfilled Promise of Executive Compensation By Lucian Arye Bebchuk, Jesse M. Fried,
pp. 15 -19.
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LR T B AL B A0 A 25 o R IR R N AR B B AL S M TR . TR
AAEBRRY AR REENNRSBEREA RN LESNHRATFERK, M EE
FERAFRELEN S, SLERBEREET &R S E R T WX Z F 55 o 5 o
A IO 8 A B AE I 36 LUE RHEERE Y A Rl K

SERABAAUUE IR T RERN RN Z /D ER IR, 0157 24 5 3T 3 M A Y 52 b
BOR R S ARk J7 T8 8 B ey 5 20, S X0 B — 4E B M ML R A SE BRAR
SEERABFIEAE T AL E, MY R, TREEEREGH, LABRFBRCHNR
fl—XRXMEGEELIRHEAELALRBEIEETEMELR. FEBRHGY
X EGEFEHAERENENT . BBEAARESE - TFENITBREN, afFREEN
MARZBERERAAENLEZSNBBETRB. XERPEEARELEN S, LEE
T4 D R A T 2 v R TR X G AR 2 ) i i 9R FR AR DRER RV e B AR K SR LUE R AL
TN EHAFIERE R 7755 Al MRS A E BUR B B BRI A< ~] 18 A 1R % <5 A L
Ja, WBESE B RN R BT E RN A RRE LTS — M AR HER  RETE KA
EHEENFERAE, MAMRA“BRIGTEY", FFiFRAARUTHEE" KA A
RN R AFERAE KB YHIER BT REA AL S EE A EST E W
FEEREAEBH R REENRE, DN A ARER BT BN EED R

= EFHE ARE M n S o S R
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[ Abstract] Conventional wisdom takes the enabling rule in business organizational law
as promoting freedom and the mandatory rule, limiting freedom. Scholars of legal realism and
critical legal study, however, believe that the limitation of freedom comes not just from manda-
tory rule, but also from enabling rule and that mandatory rule could also promote freedom.
Scholars who accept conventional wisdom often advocate for increasing enabling rules as a means
to promote freedom. In fact increasing enabling rules could limit freedom or even harm the basis
of freedom. This article argues that the legislative decision concerning the choice between the
enabling rule and the mandatory rule should be based on their actual implications, rather than
on the false causal relationship between the rule and freedom. In fact, only when the legislator
abandons such a false assumption to reveal the real hindrances to freedom and tackle these hin-

drances in legislation and judicial process, could law truly promete freedom.
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(39) John MacArthur Maguire, LL. B. Harvard 1911, Professor of Law 1923 — 57, Royall Professor of Law 1950 — 57, com-
posed this declaration, which has been used by Harvard Presidents when conferring degrees at Commencemnt since the
late 1930s: “ You are ready to aid in the shaping and application of those wise restraints that make men free. " HLIS {5
2% B B 34 R 3 . http . //asklib. law. harvard. edu/a. php? qid =37313,
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