45 6

( ) Vol. 45 No. 6
2008 11 Journal of Peking University( Philosophy and Social Sciences) Nov. 2008
4 A gl B
FREERZEE R TR
E A
(FEBEARF RELFEFR A8 100088)
? ?
. D922 282 D923 2 :A : 1000-5919 (2008) 06-0093-09
A BN N o \F A3 N ° « »
— 25 RERKEWH AR ) 5 6y 1 « Yy 1
, , s (the numerus
clausus of real rights),
. , , (rights in rem),
. .« » , e
, 544 « . .
Csplit ownership) . s
b ° b ° @
« » 2092 : ¢ ; ,
@

: 2008-06-16
c R B LA BT A, P B BUR RS RE SR IR, EF
@ Ph. Remy, “National Report for France”, in D. J. Hayton, Principles of Ewwpean Trust Law. Kluwer Law International
1999, p. 131.
@ S.C.J. J. Kotmann and H. L. E. Verhagen “National Repott for the Netherlands”, Ihid. p. 195.
Q@ EREERP REIANGRENESL FMEZR. 1921 £ T BMHET AN F R MR E Kemmerer
BEOXRHA L RNRTARIAUGZHE FHZ A THZEANE ExERXHET T FMHEX
Fra6 T ik #. Mauwizio Lupois Trusts: A Comparative Study, Cambridge University Press 2000 p. 270.



94 ( ) 2008
* «“ ” ®D {? ° b *
2001 « », ,
b @’ ©°
7 7
” ®’ b ©°
, = REERTA A
: HFEFEE 7
, ! 7
° * ?
, ? .
’ b ( )
) ’ : beneficiary’ s interest, equitable title
equitable ownership  beneficial ownership
« % equitable ownership  beneficial ownership
) K » ‘
. « » »© :
s Cownership)
’ ( unexpected

w . ’ @ meanings), .

®e 0

)

Jaro Mayda, “ Trusts” and “ Living Law” In Europe, 103 University of Pennsylvania Law Reviews June 1955 p. 1052.

(1= F62D A w0, B E 5 FEALAG 875 2 KA 6 Z AR 0 B AR N, A 30k B X B B, FE 1982 £ —1999
£, ZERFA ERLHATT ZREH.

KERALEAREZEZRL X T FEAREME R Z(EZ> FIE R E 001 £4 A).
HEZR L RN EREERN 2N Z M. £ %09 % B # X (the wraditional English ModeD) . B T 15 45 4 & (the
international trust modeD) . & % & B £ % & #9548 & KX (Trusts in civillaw or mixed legal systems), W, Mauiizio
Lupoi, 'The Civil Law Trusts  Vanderbilt Journal of Transnational Law, 32, October 1999, p. 969.

Wesley N..,Hohfeld “ The Relations Betveen Equity and, Law, 9 Michigan L., Rev. 537(1913).



USE

15 s 1466 s P

, USE .O

(cestui que) . .

21

(

(capital transfer tax) , 1984

’

(charitable trust) . (purpose trust).

19 ° 2 2
R 1841 Saunders v Vautier s B
s 25 s

(exoticise), @
C D

.« »

’

1894 (Finance A cb ’

) C(estate duty), 1975 ° ’

O,
(fragmentation of property rights) .@

o 2
Cowner),

’ o
o ’

o ’

(unitaty ownership ).

. 20 s s

N6)

(discretionary tmst) s

©6e 0

ARXTERZHZAFTABARER 28K R, £E 5%, Thomas Glyn Watking “ The Changing idea of beneficial
ownership under the English trust”, in Contemporary Perspectives on Preperty, Equity and Trusts Law, edited Martin Dixon and
Gewyn IL H Griffiths Oxford Univesity Press p. 139—161; Geraint Thomas and Alastair Hudson The Law of Trusts,

Oxford Univemsity Press 2004, pp. 173—199, “The Nature of A Beneficiary s Interest’; Graham Moffat, Twsts Law, Fourth
Edition, Cambridge Univesity Press p.235—242.

Canmercial Trusts in Ewopean Private 1aw, edited by Michele Graziadei, Cambridge University Press 2005 p. 9.

Wesley Newcomb Hohfeld, “ Some Fundamental Tegal Concepts as Applied in Judicial Reasoning”, Yale Law Jounal, 23

1913.

J. E. Penner, The “ Bundle of Rights” Picture of Propeity, 43 UCLA L. Rev. (1996).

KT BT A AL BT BB AR W AR M B B 9 T, LR A 2 AT, IR R M F
BERERAFLEZ - FEEEREZA—HRE GRZH RN, LA+ BB E AF B R 2001 £5% R

KA AN CE T2 53 H 25BN E 4%, Ao, o B B A ¥ A 2001 £ 1.



96 ( ) 2008

° @ 2 2 2
H . 2 @
, «
» 2661
“ ’ LK
» 2662 o) ’ ’

: - = BHEEEE R R
¢ - WAk R E X7

7 2
(the great debate) @,
| 1968
’ «
»
. . ? 1994 Webb v Webb
, 2 1996  Re Hayward
R R C D

O ZARF EWERETSHEEFFATLLA ARMA ©F TR 424, Heny Hansman #IZ #5 . 7 £
A o) 4l 75 (residual earrings) B9 & BUACE Ak BT A AE 0. LT Al X #7 2.0 4 Brg A0eD, F#3%, dLx.
o E Bk A R 2001 )R, # 13 T

QO (&HMMRILE FE RZED, REFFE A FEH R 2007 £, F 563—564 7.

© Ax EAEHREREHED, 3 FEBKEAF BRI 2005 £ £ 53 7.

@, “The Nature. of the Tust Beneficiary s Interest”. (1967), 45 Canadian Bar Review,  pp. 219— 283.



6 — 97
. O s (the multiplication of right)
‘.7 2 ° b b
s . Cunitary ownership), .
: 1 543 2 s
.« » .7
. , « » ,
’ o @ * b
3 175 . 757 .
s 185 . 1298 .
.73 . 2536 . 476—478 .
1 2 1204(2> . 5
s . ° (1969 > 2—5
’ b ©7
”? o @ ° 2 b
5 .@
(Numerus Clausus). s (G
? ? ?
7 ,
C D .
° “ 2 ©° << )) 5
”? ®O ©° . ©°
, ) (( »
.@ , « »
O ZHRAFARE FTZEHAR ©5EHZHA WA AT A R
Q@ EHEEARR KA EN, ZH . FAFE, AT FE DR 2002 £, # 327,
@ wEZ A EF D% YA, FRF AT P EBUEAY HRE 192 £, % 183 .
@  Jean Bissaud A History of French Private Law, Rothman Reprints, Inc & Augustus M. Kelley Publishers 1968, p. 267.
® Ugo Mattei, Basic Principles of Property Laws Greerwood Press 2000, p. 14.
©  John Henry Meryman, “Autonomy, and the Numerus Clausus in Itlian and Amrican Propetty Law”, The American Joumal of
Camparative Laws voll2, No2 (1963), p. 224.
@ Thomas W. Merill and Hemy E. Smith, “ Optimal Standardization in the Law of Pwopeity: The Numems Clausus

Principlé’, 110 Yale Law Journal October, 2000 p. 6% % % W.: Francesco Parisi, Entropy in Property, American Joumal of
Canparative Law, Vol. 50, No3, 2002, pl4 note 27.



98 ( ) 2008

~ . ° 2
)9 o °
©° ° ~ ~ 2 2 o
7 s
’ ’ 2
s s . .
. , , .
’
’ ’
s 5 s o s
’ 2 ’ 2
, . o
@; )
o ? o 2
° ’
’ 2 *
2 b 2
o ? ,
2 o
, , Pierre Lepaulle
B o R Hein Kotz ,
. s s “ fondo
s ? patrimonialée” “ treuhand’ .
, s> Lepaulle s
©° 2 b
2 A 2 o
. s o)
5 . . , , .
2 b b
~ . ’ k4
’ ©° ° ° o
2 2
b ’ b ’
’ ’ ’ ’ 2
s . ?
, s .
. . (G
’ ’
° 2
2 2 °
(outmoded formalism), .

R. A. Cunningham The Law of Poperty, West Group, 711 (1984).

)
@), Canmercial Trusts in Ewopean Private Law, edited by Michele Graziadei, Cambridge, University Press 2005 p. 11.



6 — 99
@ . .©®
. @) » X
’ 80 > 2. ( Communication Theory) @
®, 2 b
(measurement costs) .
1. (The Anticommons Theory)®
Can ’
excessive level of fragmentation of ownership), ’ ’ ’
(not codified)
’ .®
s (Cholding out), ’
6]
Heller , ’ °
, « (Dead ’
Hand) 7, Cinter-temporal . ’
fragmentation), (producivity- 4
destroying effects) s H >
. . ~ b 2 o @
@ Thomas W. Merill and Henry E. Smith, “ Optimal Standardization in the Law of Pwoperty: The Numems Clausus
Principlé’s 110 Yale Law Journal Octobers 2000 p. 5.
@ E.g, Cutis]. Bemer & Joan C. Williams Property: Land Ownership and Use 211, (4th ed. 1997).
©  #F# A% Bernard Rudden # R F —K NG5 % A ZEENEBERTET HAEZE L ER K. WNERE
XEHA ANERREIES . Bernard Rudden, “ Ecoromic Theoty versus Property Law: the Numews Clausus Problem”, in
J. M. Eekelaar and J. Bell(eds.), Oxford Esays in Jurisprudence(3rd Series), 1987.
@ B EHA K FZ Frank Michelman 42 H, . F. Michelman. Ethics Economics and the Law of Property, 24 Nomos 3
(1982).
©  Michael A. Heller, “The Tragedy of the Anticommons: Property in the Transition from Max to Markets”, 111 Havard Law
Review, 1998.
© Michael A. Heller, “The Boundaries of Private Property”, 108 Yale Law Journal, p.1178(1999).
@ Thomas W. Merill and Hemy E. Smith, “ Optimal Standardization in the Law of Propeity: The Numems Clausus
Principlé’s 110 Yale Law Journal October, 2000.
® A FHEYF L L Hewry Hansnann, Reinier Kraakman, “ Propertys Contrack and Verfication: The Numems
Clausus Problem and the Divisibility of Rights’, 31 J. Legal Study. p. 380 (2002). 7E# X ¥, fE# TR BT % THK
% E X EE # (Verfication Theory), X 2 7 B4 i,
© % W Hemy Hansmann & Ugo Mattei, The Functions of Trust Law: A Comparative Legal and Economic Analysis 73 N. Y.

U. L. Rev. p.472 (1998).



100 ( ) 2008

N -_\:. _ N H . i
= R NN -] ) «
. (Uniform Pobate Code)»  7— 101
° H «
. (Uniform Trust Code)»  810c¢
? 7 (earmark)
7 s .
? C
C D ? s
’ , Richard Epstein .
1985 « » 36 .©
1984 « » 12 . .
s (The Law Society of . . R
English and Wales) : . « »
(veiled), s
s , ( )
( D. « »
, 7O .
, , .« »
’ ? o
.« »
. ?
2 .
(fiduciary relation), s ,
> s >

@ Maurizio Lupoi, Trwsts: A Comparative Study, Cambridge University Press, 2000 p. 173.
@, R. Epstein, -Notice and Freedom of Contract in the Law of Servitude,, 55 . Cal. .L. Rev. 1353 (1982),



6 : - 101

7O « »

(fiduciary relation) . s

’ ’

On the Connections between Trusts Law and Real Rights Law

Wang Yong
(Schoadl of Gvil and Commerdal Law, China Univesity of Politics and law, Bajing 100871, China)

Abstract: Some fundamental theoretical issues need a detail study while trusts law is embodied into the civil law
system, especially on the connection between trusts law and the law of real rights. Is trusts law alien to the
conception of unitary ownership in civil law 7 Does trusis law violate the Numerus Clausus of real rights ? An
analytical approach is adopted to reach the negative conclusion: no logical confilicts are caused by trusts law into the
system of civil law. The urgent problems, theoretically as well as institutionally, lie in the publicity systems of
trusts.

Key words: trust; civil law system; ownership; Numerus Clausus; publicity
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