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Recovery Priority of Insurer’ s Subrogation and Insured’ s Claim
Wu Yiwen

Abstract: How to define the recovery priority of insurer’ s subrogation and insured’ s claim? It is a
derivative problem of the Subrogation Rule which regulates competing rights in the remedy to the
victims. Generally speaking there are three modes for payment priority between the insurer and the
insured including the made—whole doctrine the insurer—whole doctrine and the pro—rata theory.
However the representations of these approaches are quite different in different legal systems. Chinese
insurance law and practice follow the civil law approach by dealing with the recovery priority in both
right allocation and exercise. Recovery priority is an operation of system rather than a simple selection
of rules that is to arrange the recovery priority which calls for a systematic solution. The made-whole
doctrine is certainly the general solution to the situations of inadequate insurance coverage while the
doctrine would be rejected or replaced with the insurer—whole doctrine and the pro-rata theory according
to special law or agreement of parties. Besides there are some issues which need special treatment
such as recovery cost and attribution of surplus profits in subrogation.

Keywords: insurance subrogation; tort damages claim; recovery priority; the made—whole doctrine
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